STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
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Case No. 06-1988

VS.

EVMBRY- Rl DDLE AERONAUTI CAL
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RECOVMENDED ORDER

Thi s cause cane on for fornmal hearing before Robert S
Cohen, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on March 12 and 13, 2007, in
Tal | ahassee, Florida, and on March 26 and 27, 2007, in Daytona
Beach, Fl ori da.

APPEARANCES

For Petitioner: Bill Reeves, Esquire
H Richard Bi sbee, P.A.
1882 Capital Circle Northeast, Suite 206
Tal | ahassee, Florida 32309

For Respondent: Thomas J. Leek, Esquire
Cobb & Col e
Post O fice Box 2491
Dayt ona Beach, Florida 32115-2491

STATEMENT OF THE | SSUE

The issue is whet her Respondent engaged in an unl awf ul

enpl oynent practice by discrimnating against Petitioner on the



basis of race in violation of the Florida Cvil R ghts Act of
1992, as anended.

PRELI M NARY STATEMENT

Petitioner, Mchael L. Perry, filed a charge of
discrimnation with the Florida Comm ssion on Human Rel ations
("FCHR') alleging that Respondent, Enbry-Ri ddl e Aeronauti cal
University ("Enbry-Riddle"), discrimnated against himon the
basis of race. Specifically, Petitioner asserts that Respondent
di scrimnated against him 1) because he was forced to
i mredi ately resign fromhis position and was accused of fraud in
connection with a cellular tel ephone contract entered into with
Next el ; 2) because he believes he was the only African- Anerican
mal e serving as a "satellite canpus manager” and "one of very
few other African-Anericans serving in high-level managenent
positions”; and 3) because he was "not afforded the opportunity
of a valid investigation of [conplaints of sexual harassnent]
consi stent with proper Enbry-Ri ddl e policies and procedures.”

At the final hearing, Petitioner asserted that "he was, in fact,
di scrim nated against in connection with the sexual harassnent

i nvestigation, and also his term nation because of an alleged
cellular tel ephone contract and the enpl oyer's concl usion that
he defrauded Enbry-Ri ddl e University."

After investigating Petitioner's charges, FCHR issued a

Determ nation: No Cause on April 28, 2006, in which it found



t here was no reasonabl e cause to believe that an unl awf ul

enpl oynent practice had occurred. Petitioner filed a petition
for relief on June 2, 2006, requesting that a formal

adm ni strative hearing be conducted, and the case was referred
by FCHR to the Division of Adm nistrative Hearings on June 6,
2006. On February 6, 2006, an Order G anting Hearing and Re-
schedul i ng Hearing was issued, and a hearing took place over
four days, March 12 and 13 in Tall ahassee, Florida, and March 26
and 27 in Daytona Beach, Florida.

At the hearing, Petitioner testified on his own behal f and
presented the testinony of Al bert Borovich, Linda Mbley, and
Deric Mrdica, and offered Exhibits 1 through 22 and 24, all of
whi ch were received into evidence. Respondent presented the
testi nony of Katrina Al exander and Ri ck Snodgrass and offered
Exhibits 1 through 16, all of which were received into evidence,
with the exception of a portion of Exhibit 1.

A Transcript was filed on April 11, 2007. After the
transcript was filed, Petitioner and Respondent filed their
Proposed Fi ndi ngs of Fact and Concl usions of Law on May 4, 2007.

References to statutes are to Florida Statutes (2006)

unl ess ot herw se not ed.



FI NDI NGS COF FACT

Facts Stipulated to By the Parties

1. Enbry-R ddle is an independent, nonsectarian, not-for-
profit, co-educational university. Enbry-Riddle serves
culturally diverse students seeking careers in aviation,
aerospace, engineering, and related fields, with residenti al
canpuses i n Daytona Beach, Florida, and Prescott, Arizona, and
an extended canpus (a/k/a Wrl dw de Canpuses) consisting of 156
teaching sites in the United States and Europe.

2. Mchael Perry began his enploynent with Enbry- R ddl e on
Novenmber 30, 2001, as a part-time associate center director at
Enbry-Ri ddl e' s Tal | ahassee teaching site. H's job
responsibilities were to market Enbry-Riddl e's prograns, enrol
students and provi de sonme student services, the tinely
conpletion of registration fornms and matricul ati on applications,
and basic adm nistrative duties.

3. Petitioner did not have authority to enter into a
contract for cellular phone service on behalf of Enbry-Riddle
t hat Enbry-R ddl e woul d be obligated to pay.

4. Enbry-Ri ddle's Tall ahassee teaching site is on the
canpus of Tall ahassee Community College ("TCC'), along with the
ext ended canpuses of other higher-education institutions,

i ncludi ng Fl agl er Col |l ege-Tal |l ahassee and Barry University.



5. In February 2003, Petitioner began to work full-tinme
with the sanme job title and responsibilities.

6. In February 2004, Petitioner was pronoted from
assi stant center director to associate center director. He
received a pay increase, and was given the additional
responsi bility of supervising an assistant and a Veterans'
Affairs ("VA") student enpl oyee.

7. At all tines, Petitioner's assistant was Katrina
Al exander, an African- Anerican fenal e.

8. At all times relevant to this claim Petitioner's VA
student enpl oyee was Ki esha Modi e, an African- Anerican fenal e.

9. The Tal |l ahassee teaching site was overseen by Center
Director Albert Borovich froma renote site in the panhandl e of
Fl ori da.

10. On or about May 18, 2005, Ms. Al exander reported that
Ms. Mbodi e advi sed her that she was unconfortabl e about sone
interaction she had with Petitioner in his office. The precise
nature of the interaction is in dispute.

11. At sone point after May 23, 2005, M. Borovich was
gi ven certain nenoranda by Dr. Barbara Sl oan, advising him of
the conpl aints of sexual harassnent by certain unnaned enpl oyees
of TCC.

12. On June 6, 2005, M. Borovich received a copy of a

menor andum from Maura Freeberg W1l son to Joketra Hall advising



of conplaints by fenal e enpl oyees of Flagler College-Tall ahassee
about Petitioner.

13. On June 10, 2005, Debbie Wggins, the Southeast
Regi onal Director of Operations for Enbry-R ddle, and the direct
supervi sor of M. Borovich, provided copies of the alleged
victims statements to Petitioner for response.

14. Petitioner responded to the charge by a report, dated
June 15, 2005, denying the clains of sexual harassnent and
I nappropri ate behavi or

15. Respondent has a human resources departnent housed in
its headquarters in Daytona Beach, Florida. The human resources
departnent is responsible for investigating conplaints of sexua
harassnment and i nappropri ate behavior by an enpl oyee. The human
resources departnent had not started its investigation of the
conpl ai nts agai nst Petitioner at the time Ms. Wggins gave the
alleged victinms statenents to Petitioner.

16. Rick Snodgrass was appointed by Linda Mbley to
investigate the clainms of sexual harassnment and i nappropriate
behavi or on behal f of Respondent's hunman resources departnent.

17. Ms. Mobley was a human resource professional in
Respondent's human resource departnent in Daytona Beach,

Fl ori da.



18. M. Snodgrass was a human resource professional in
Respondent' s human resources departnent in Daytona Beach,

Fl ori da.

19. On June 20, 2005, a telephone call was received at the
Tal | ahassee teaching site from Nextel Partners Recovery
concerning a delinquent account ("the Nextel Account").

20. On June 20, 2005, M. Borovich called Respondent's
payrol | departnent and asked whether Petitioner's paycheck coul d
be held, but was advised that it was too |ate.

21. At this tine, Petitioner had nade two paynents to
Nextel Partners on the Nextel Account at issue. The funds used
to make this paynent came directly fromPetitioner and were not
Enbry-Ri ddl e funds.

22. On June 21, 2005, M. Borovich called Petitioner about
t he Nextel Account.

23. On June 21, 2005, Petitioner was placed on
adm ni strative | eave w t hout pay.

24. Petitioner told M. Borovich that he had opened the
account at issue, that it was in his name, and that he had been
paying the bills.

25. The Nextel Subscriber Agreenent lists "Enbry-Ri ddle"

in the section | abeled "Full Custonmer Nane."



26. The Nextel Subscriber Agreenent |ists the address of
the Tal |l ahassee teaching site of Enbry-Riddle in the section
| abel ed "Mailing Address."”

27. The Nextel Subscriber Agreenent lists Petitioner's
home address in the section | abel ed " Shi ppi ng Address. "

28. The Nextel Subscriber Agreenent has Petitioner's
signature in the section |abeled "Custoner Signature."

29. The Nextel Subscriber Agreenment has "Assist. Dir.
Oper." in the section |abeled "Title."

30. The Nextel New Custoner Checklist lists "Enbry-

Ri ddl e/ TCC' in the section | abel ed "Custoner/Conpany Nane."

31. The Nextel New Custoner Checklist lists "Mchael" in
the section |abeled "Contact."

32. The Nextel New Custoner Checklist has Petitioner's
signature in the section |abeled "NEXTEL Custoner Signature.”

33. Petitioner provided his driver's |license to Nextel
Partners in conjunction with opening the Nextel Account.

34. Petitioner provided his Enbry-Riddle identification
card to Nextel Partners in conjunction with opening the Nextel
Account .

35. Petitioner provided his Enbry-Ri ddl e business card to

Nextel Partners in conjunction with opening the Nextel Account.



36. Petitioner provided the address of Enbry-Riddle's main
canpus in Daytona Beach to Nextel Partners in conjunction with
openi ng the Nextel Account.

37. Petitioner provided the address of Enbry-Riddle's
Tal | ahassee teaching site for billing purposes in conjunction
wi th opening the Nextel Account.

38. Petitioner directed that the bills be sent to
Respondent' s Tal | ahassee teaching site, "Attn: Mchael L
Perry,"™ in conjunction wth opening the Nextel Account.

39. Petitioner provided Respondent's Consuner Certificate
of Exenption (Enbry-Riddle's certificate of tax exenption) to
Nextel Partners in conjunction with opening the Nextel Account.

40. On June 20, 2005, Nextel Partners asserted that
$936. 55 was past due and owi ng on the Nextel Account.

41. The all eged past due bal ance was sent to collection by
Next el Partners.

42. The debt collection firmof Lanon, Hanley & Assoc.,
Inc., sought paynent of the alleged past due amount from Enbry-
Ri ddl e.

43. The debt collection firmof J.J. Maclntyre Co., Inc.,
sought paynent of the all eged past due anount from Enbry-Ri ddl e.

44, M. Snodgrass was charged with investigating the

events surroundi ng the Nextel Account by Ms. Mbley. The



i nvestigations of the clains of sexual harassment and the Nexte
Account occurred sinultaneously.

45. M. Snodgrass traveled to Tall ahassee on June 23,
2005, during which he nmet with several individuals regarding the
cl ai mrs of sexual harassnent.

46. The conplainants from TCC, Flagler College-

Tal | ahassee, and Barry University declined to participate in the
i nvestigation on the advice of their |egal counsel.

47. M. Moodie indicated to M. Snodgrass that she had
addressed her concerns directly with Petitioner, and she
wi t hdrew her conpl aint.

48. M. Snodgrass interviewed Petitioner last, in the
presence of M. Borovich. M. Borovich was not present during
the interviews of the fermal e w tnesses.

49. At that time, M. Borovich found that there was
i nsufficient evidence to nmake a finding on the clains of sexua
harassnent, and he recommended no direct discipline of Perry on
the clains of sexual harassnent.

50. M. Snodgrass al so di scussed the Nextel Account with
Petitioner during the neeting of June 23, 2005.

51. Petitioner again asserted that the Nextel Subscriber
Agreenment was an agreenent personal to him and not an agreenent

bet ween Nextel Partners and Enbry-Ri ddl e.

10



52. Petitioner was advised that his enploynent was being
term nated because of the actions surroundi ng the Nextel
Account, but he was offered the opportunity to resign instead.

53. Petitioner chose to resign his enploynment wth Enbry-
Ri ddl e.

54. Petitioner's term nation was involuntary.

55. Respondent enploys African-Anericans in its extended
canpuses across the United States, including faculty, center
directors, and associate center directors.

Addi ti onal Findings of Fact Not Stipulated to By the Parties

56. Petitioner is a 49-year-old African-Anerican male, who
has always lived in the southern United States.

57. Petitioner was qualified for his position and had not
been the subject of discipline in connection with his enpl oynent
until January 2005, when he received a letter of reprimnd from
hi s supervisor, M. Borovich

58. In addition to his enploynent at Enbry-Ri ddl e,
Petitioner has served as a minister, and has had experience
counsel i ng others who have been the victins of racial
di scrim nati on.

59. Petitioner testified to his belief that Respondent
di scri m nated agai nst him by automatically concl udi ng that he
was guilty of commtting fraud by obtaining the Nextel cellular

phone because he was an African- Aneri can nal e.
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60. Petitioner testified to his experience, and as a
m ni ster counseling other victins of discrimnation, that
African-Anerican nmales are considered guilty regardl ess of
proof, and may still be considered guilty if they stand up for
their rights.

61. Petitioner believes that society generally feels that
African-Anerican mal es cannot tell the truth.

62. Petitioner also testified that he was hurt the nost by
bei ng accused by Respondent of being a thief w thout the
opportunity to provide docunents to rebut Respondent's
accusati on.

63. Petitioner testified to his experience and belief that
African-Anericans, who have been the victins of racismin the
Sout h, have often been put in the position of having no chance
to present evidence disproving the charges |evied agai nst them

64. Petitioner testified that he received a tel ephone cal
from M. Borovich, on May 23, 2005, ordering himto i medi ately
apol ogi ze to the three alleged victins of sexual harassment or
i nappropriate conduct. He believed he was not given an
opportunity to dispel M. Borovich of any notion that he had
acted inappropriately towards the three wonen, nor had any
i nvestigation been perforned at that point.

65. Petitioner conplied with the order to apol ogize to the

three alleged victins of the sexual harassnent, and testified he

12



felt humliated as a result of the experience. He believes he
was "taken back"” to a tine in our society when he would have
been guilty just because a white man said he was guilty.

66. M. Borovich testified at the hearing that he did not
recall ever speaking with Petitioner on May 23, 2005, nor did he
recall "ordering"” Petitioner to apologize to the alleged
victins.

67. Petitioner testified that he conpl ai ned about the fact
that he was forced to apologize to the three alleged victins of
sexual harassnent, and that his conplaints were ignored by his
superiors.

68. Respondent is an equal opportunity enpl oyer that
regularly trains its enployees in sem nars about equa
opportunity enploynment, sexual harassnment, and disability.

69. Respondent maintai ns extensive enploynment policies in
a policy manual referred to as both a POM and an APPS. These
policies are reviewed with Enbry-Ri ddl e personnel at
orientation, and nade available to all personnel electronically
through an intranet site at any tine from any conputer
Respondent has policies prohibiting sexual harassnent and racia
di scrim nation.

70. Respondent's policies and procedures provide that
i ndi vidual s reporting sexual harassnment should contact hunan

resources, which would then conduct an investigation. This

13



investigation is then conducted according to Respondent's
policies and procedures.

71. At all times relevant to this nmatter, Respondent had
t hree enpl oyees physically located in the adm nistrative offices
of the Tall ahassee teaching site: Petitioner, M. Al exander,
and Ms. Mbodi e.

72. According to M. Borovich, Petitioner was a good
mar ket er, but had sone difficulty in neeting deadlines.

73. M. Al exander determ ned that her interaction with
Petitioner on May 18, 2005, fit within Respondent's definition
of sexual harassnent.

74. Respondent's policy requires that a supervisor who is
made aware of sexual harassment nust report the incident.

Ms. Al exander attenpted to contact M. Borovich on May 18, 2005,
but he was not in his office. She, thereafter, consulted the
policy and procedures nmanual and deternined she was to contact
the faculty chair when the center director was unavail abl e,

whi ch she did.

75. Once he received the conplaint from M. Al exander
M . Borovich began gathering information fromthe people
i nvol ved, and then he reported the all eged sexual harassnent to

Respondent's human resources departnent pursuant to Enbry-R ddl e

policy.
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76. Ms. Moodie told Ms. Al exander that she did not believe
she was sexual |y harassed, but that she felt unconfortable
standing on top of a table and witing on a white board while
Petitioner and M. Deric Mrdica, a student, watched her from
behi nd.

77. Petitioner believes that Ms. Modie' s conplaint to
Ms. Al exander "started this whole thing." Both Ms. Modi e and
Ms. Al exander are African-American

78. Maura Freeberg WIllians, during the relevant tine
period, was enployed in a supervisor capacity by Flagler
Col | ege, whose offices were located in the sane building as
Enbry-Ri ddl e' s Tal | ahassee teaching site.

79. Joketra Hall, during the relevant tine period, was
enpl oyed in a supervisor capacity by TOC on whose canpus
Respondent is | ocat ed.

80. Debbie Wggins, during the relevant tine period, was
t he Sout heast Regional Director of Operations for Respondent,
and M. Borovich's direct supervisor. Her office was not
| ocated on the Tall ahassee teaching site.

81. Wien Ms. Wggins provided Petitioner with copies of
the alleged victins' statenments on June 10, 2005, she was told
by Ms. Mbl ey that she had breached i nvestigative protocol which
dictated that the human resources departnent was to i nterview

Petitioner prior to himseeing the statenents. This is done in
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order to maintain the anonymty of the victimuntil human
resources has had the opportunity to investigate.

82. M. Mobley directed Ms. Wggins to refrain from
i nvol ving herself in the investigation, which was to be
conducted by the human resources departnent. These di scussions
were nenorialized in electronic mail between Ms. Mbl ey and
Ms. W ggins.

83. M. Snodgrass testified that this breach in protocol
nearly conprom sed the investigation, but it was caught in tine
to conduct a proper investigation.

84. M. Snodgrass determ ned how the investigati on would
be handl ed, deci ded whom Respondent woul d interview, and deci ded
whi ch statenents fromindividuals would be taken. M. Snodgrass
al so determ ned the outcone of the investigation.

85. M. Snodgrass made a trip to Tall ahassee on June 23,
2005, during which he net with and questioned several
i ndi vidual s regarding the clains of sexual harassnent.

86. Since Ms. Moodie refused to discuss the alleged
i nci dent because she had al ready discussed it with Petitioner
and wi t hdrawn her conplaint, and since the enployees of TCC,

Fl agl er Col | ege-Tal | ahassee, and Barry University declined to
speak with M. Snodgrass, he concluded the sexual harassnent

conpl ai nts coul d not be sustai ned.
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87. M. Snodgrass nmet with Petitioner during his June 23
trip to Tall ahassee and requested that M. Borovich attend the
nmeeting as a witness. M. Snodgrass perforned the questioning
wi t hout comment by M. Borovich.

88. The first part of the neeting dealt with the sexual
harassnent clainms. Follow ng the questioning, M. Snodgrass
determ ned that the evidence was insufficient to nmake a finding
of sexual harassnent. He put aside his folder concerning this
cl aim

89. The second part of the nmeeting concerned the Nextel
cellul ar phone contract. M. Snodgrass asked Petitioner how he
came to have two phones in Enbry-Riddle s nane. Petitioner
repeated the informati on he had given to M. Borovich.

90. M. Snodgrass presented the docunents concerning the
Nextel Account to Petitioner. M. Snodgrass believed that the
Next el docunments were nmore credible than Petitioner's answers to
hi s questions concerning the Nextel Account.

91. Petitioner testified that he contracted with Nextel to
obtain personal cellular telephones for hinself and his wfe.

92. Petitioner entered into the Nextel contract to receive
a discount being offered to public enployees and peopl e working
for universities which he | earned about through a document that

was faxed to the nmachine he shared with others at TCC
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93. Petitioner net with the Nextel representative at his
office to conplete the paperwork.

94. Petitioner agreed to have his nonthly bills sent to
his office where he also received other personal bills.

95. Petitioner paid for his cellular tel ephone usage with
his own funds.

96. Petitioner received the benefit of using Respondent's
tax exenpt certificate on his contract with Nextel.

97. Petitioner entered into a dispute with Nextel over the
quality of his tel ephone service, which led to the natter being
turned over by Nextel to its collection agents.

98. Petitioner never resolved the matter of his dispute
with Nextel over the quality of his tel ephone service.

99. After Petitioner's term nation from enpl oynent,
Respondent paid the past due anmount for Petitioner's phone to
Next el out of funds owed to Petitioner for unused |eave tine
during his enpl oynent.

100. M. Snodgrass advised Petitioner at the tine of
term nation of his enploynent that he had violated school policy
by entering into the cellular phone contract. Petitioner was
informed that his "enpl oynent was being term nated due to the
fact that he opened [the Nextel] account w thout proper

perm ssion.”
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101. Petitioner did not have contracting authority to bind
Respondent .

102. Respondent provides cellul ar tel ephone all owances for
sone of its enployees who travel a great deal. None of
Respondent' s enpl oyees have cel lul ar tel ephones that are owned
or contracted for by Respondent.

103. The decision to termnate Petitioner was nmade by
Ms. Mobley. M. Borovich was not involved in the decision to
term nate Petitioner.

104. Ms. Mobley was not aware of Petitioner's race until
she reviewed the docunents regarding the Nextel Account, which
i ncl uded a photocopy of Petitioner's identification card.

105. Ms. Mdbley testified that the investigative protocols
used concerning Petitioner were the sane she woul d use
regardl ess of the enployee's race or gender

106. Followi ng Petitioner's resignation, M. Al exander
performed Petitioner's prior duties, and was the only person
designated to the Tall ahassee teaching site for the next 18
nonths. At that tinme, the position fornerly held by Petitioner
was given to a white fenale

107. Petitioner sought unenpl oynent benefits, giving as
his reason for his termnation a "permanent |ayoff" due to

"reduction in force due to | ack of student enrollnment."
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108. Ms. Al exander testified that she worked closely with
Petitioner and M. Borovich, and that she socialized outside of
work with M. Borovich. M. Al exander never w tnessed
M. Borovich act in aracially discrimnatory nmanner towards her
or Petitioner.

109. Petitioner was not aware of any African-Anerican
mal es enpl oyed at his |level or higher in the organizationa
structure of Enbry-Riddle.

110. Enbry-Riddle enploys 190 African-Anmericans out of
1,500 total enployees in its worldw de canpuses, i ncluding
faculty, center directors, and associate center directors.

Ni nety percent of those African-American individuals were in
positions equal to or higher than that held by Petitioner.

CONCLUSI ONS OF LAW

111. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.569, 120.57(1), and 760.11 Fla. Stat.

112. Pursuant to Subsection 760.10(1), Florida Statutes,
it is unlawful for an enployer to discharge, refuse to hire, or
ot herwi se di scrimnate agai nst an enployee with respect to
conpensation, ternms, conditions, or privil eges of enploynent,
based on the enpl oyee's race, gender, or national origin.

113. Federal discrimnation | aw may properly be used for

gui dance in evaluating the nerits of clains arising under
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Section 760.10, Florida Statutes. See Brand v. Florida Power

Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida Dept. of

Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA

1991) .

114. In McDonnell Douglas Corp. v. Geen, 411 U. S. 792,

802-03 (1973), the Suprene Court articulated a burden of proof
schenme for cases involving allegations of discrimnation under
Title VII, where the plaintiff relies upon circunstanti al

evidence. The MDonnell Douglas decision is persuasive in this

case, as is St. Mary’'s Honor Center v. Hicks, 509 U S. 502,

506-07 (1993), in which the Court reiterated and refined the

McDonnel | Dougl as anal ysi s.

115. Pursuant to this analysis, the plaintiff (Petitioner
herein) has the initial burden of establishing by a

preponderance of the evidence a prinma facie case of unl awf ul

discrimnation. Failure to establish a prima facie case of

di scrim nation ends the inquiry. See Ratliff v. State, 666 So.

2d 1008, 1012 n. 6 (Fla. 1st DCA), aff'd, 679 So. 2d 1183 (1996)

(citing Arnold v. Burger Queen Systens, 509 So. 2d 958 (Fla. 2d

DCA 1987)).

116. If, however, the plaintiff succeeds in nmaking a prinm
faci e case, then the burden shifts to the defendant (Respondent
herein) to articulate sone legitimte, nondiscrim natory reason

for its conplained-of conduct. |If the defendant carries this
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burden of rebutting the plaintiff's prina facie case, then the

plaintiff nust denonstrate that the proffered reason was not the
true reason, but nerely a pretext for discrimnation. MDonnel
Dougl as, 411 U.S. at 802-03; Hicks, 509 U S. at 506-07.

117. In Hcks, the Court stressed that even if the trier-
of -fact were to reject as incredible the reason put forward by
the defendant in justification for its actions, the burden
neverthel ess would renmain with the plaintiff to prove the
ultimate question of whether the defendant intentionally had
di scrim nated against him Hicks, 509 U S. at 511. "It is not
enough, in other words, to disbelieve the enployer; the fact
finder nmust believe the plaintiff's explanation of intentional
discrimnation.” [|d. at 519.

118. In cases involving alleged racial bias in the
application of discipline for violation of work rules, the
plaintiff, who nmust be a nmenber of the protected class, nust
denonstrate: 1) that he did not violate the work rule, or 2)

t hat he engaged in m sconduct simlar to that of a person
outside of the protected class, and that the disciplinary
measures enforced against himwere nore severe than those
enf orced agai nst other persons who engaged in simlar conduct.

McCalister v. Hillsborough County Sheriff, 211 Fed. Appx. 883,

2006 U. S. App. LEXIS 31617 (11th Cr. Dec. 20, 2006); Jones V.

Gerwens, 874 F.2d 1534, 1540 (11th Gr. 1989). This is, nore
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generally stated, "to present a prima facie case of racial

di scrim nation, an enployee nust show that: 1) he is a nenber
of a protected class; 2) he was subjected to an adverse

enpl oynent action; 3) his enployer treated simlarly situated
enpl oyees outside of the protected class nore favorably than he
was treated; and 4) he was qualified to do the job." A
plaintiff is simlarly situated to another enployee only if "the
gquantity and quality of the conparator's m sconduct [are] nearly

identical." Burke-Fow er v. Orange County, Fla., 447 F.3d 1319,

1323 (11th Gir. 2006).

119. In order to prove intentional discrimnation,
Petitioner nmust prove that Respondent intentionally
di scrimnated against him It is not the role of this tribuna
(or any court, for that matter) to second- guess Respondent's

busi ness judgnent. As stated by the court in Chapman v. Al

Transport, 229 F.3d 1012, 1031 (11th G r. 2000), "courts do not
sit as a super-personnel departnment that reexam nes an entity's
busi ness decisions. No matter how m staken the firm s nanagers,
the [Cvil Rights Act] does not interfere. Rather, our inquiry
is limted to whether the enpl oyer gave an honest expl anati on of
its behavior (citations omtted). An enployer may fire an

enpl oyee for a good reason, a bad reason, a reason based on

erroneous facts, or for no reason at all, as long as its action

is not for a discrimnatory reason."
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120. Petitioner clainms to have been the only African-
Anerican male serving as either an assistant center director or
an associate center director. This would appear to be a
di sparate treatnent claim but cannot be since the evidence
clearly established that Respondent has nunerous enpl oyees
hol di ng the sanme or higher position as Petitioner. The fact
that nost of the 190 enpl oyees of Respondent who are African-
Anerican hold Petitioner's position or a higher one defeats this
claim Petitioner has failed to prove that his clains with
respect to his position with Respondent sonehow |l ed to the
term nation of his enploynent on the basis of his race.

121. Petitioner asserted he was not afforded the
opportunity of a "valid" investigation of the conplaints of
sexual harassnment agai nst himthat were "consistent with Enbry-
Ri ddl e policies and procedures.” Respondent conducted its
i nvestigation based upon statenents, which were nade orally or
via e-mail, from enployees of Enbry-Ri ddl e and ot her
institutions co-located on the TCC canpus. Wile Petitioner
takes issue with the nmechanics of the investigation, including
the interference in the investigation by Ms. Wggins, his
concerns shoul d have been allayed by the results of the inquiry.
The anply proven fact that the clainms of sexual harassnment were
not substantiated, and that no action was taken agai nst

Petiti oner on the basis of these clains, defeats his assertion
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of racial discrimnation. Sinply stated, Petitioner failed to
prove that his term nation was based in any fashion upon the
al l egati ons of sexual harassnent nmade agai nst him

122. Additionally, Petitioner has failed to denonstrate
that the investigation conducted by Respondent woul d have been
handl ed differently had he been white or a female. M. Mobley
testified that the investigative protocol would have been the
sane, and no evi dence was produced to the contrary. The reason
given by Ms. Mbley for not sharing the alleged victins'
statenments with Petitioner prior to his being interviewed was to
guard agai nst the alleged perpetrator's fabricating his story
and to protect the anonynity of the alleged victins. This is a
| egitimate, non-discrimnatory reason for Respondent's actions
in the investigation, and Petitioner's clains that this
denonstrates discrimnation against himare no nore than his
subj ective beliefs.

123. Petitioner asserts that he was humliated by being
"ordered"” by M. Borovich to apologize to three of the alleged
victinms of the sexual harassnment. At the hearing, M. Borovich
could not recall ever ordering or even requesting Petitioner to
make t hese apol ogies. The evidence is not sufficient to nmake a
finding on either side of this issue, but since | have concl uded

that the all eged sexual harassnment was not the basis for
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Petitioner's term nation from enploynment, this point is
insignificant to the ultimate ruling here.

124. Petitioner believes that his entering into the
cellular tel ephone contract in the name of Respondent shoul d not
have been grounds for his termnation. In his words, he may
have erred in judgnent, but did not intend to create an
obligation for Enbry-Riddle since he was nerely signing up for a
pronotional offer with Nextel for government enployees and
enpl oyees of colleges and universities, which he interpreted to
mean public as well as private universities. Petitioner was
wel | aware that Respondent is a private university, and he
understood the difference between public and private enpl oyees.

125. Petitioner's notives in terns of not taking advantage
of the university's nane in receiving a pronotional deal appear
to be sincere. He sought to take advantage of a pronotional
offer made to himby a representative of Nextel. He never
m sl ed the Nextel representative since he allowed her to copy
his identification card fromEnbry-Riddle, as well as the
university's tax exenpt certificate. The fact that he nmeant no
harm however, does not allow Petitioner to regain his position

wi th Respondent. As stated previously, pursuant to Chaprman v.

Al Transport, 229 F.3d at 1031, "[n]o matter how nedi eval a

firms practices, no matter how hi gh- handed its deci siona

process, no matter how m staken the firm s managers, the C vil
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Ri ghts Act does not interfere. Rather, our inquiry is linmted
t o whet her the enpl oyer gave an honest explanation of its
behavior." Here, Respondent reviewed the information it
possessed concerning the Nextel Account and concl uded t hat
Petitioner violated university policy in obtaining the cellular
phone account. G ven the information available to Respondent's
personnel, including the use of the tax exenpt certificate, this
was a reasonabl e concl usion.

126. Petitioner contends that Respondent's decision to
termnate himfor entering into the Nextel Account was not
reasonabl e because he did not intend to obligate the university
on the account. Even if Respondent was mstaken in its
conclusion, this fact does not establish that Petitioner was
di scrim nated against on the basis of his race. Petitioner
asserts that, had the investigation been perfornmed differently,
a different conclusion m ght have been reached. To quote

Chapman v. Al Transport again, Respondent "may fire an enpl oyee

for a good reason, a bad reason, a reason based on erroneous
facts, or for no reason at all, as long as its action is not for

a discrimnatory reason.” 229 F.3d at 1031. See also Elrod v

Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11th Cr. 1991); N x

v. WLCY Radi o- Rahal | Conmuni cations, 738 F.2d 1181, 1187 (11th

Gir. 1984).

27



127. Petitioner is sincere in his belief that Respondent's
actions evidenced discrimnation agai nst himbecause he is an
African-Anerican nmale. The evidence produced at hearing,
however, failed to support his clainms. Respondent provided
| egitimate, non-discrimnatory reasons for Petitioner's
termnation fromhis enploynent. The greater weight of the
evi dence indicates that Respondent did not commt an unl awf ul
enpl oynent practi ce.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat FCHR enter a final order dismssing the
Petition for Relief.

DONE AND ENTERED this 15th day of June, 2007, in

Tal | ahassee, Leon County, Flori da.

=

ROBERT S. COHEN

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 15th day of June, 2007.
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COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

M chael O Miurray, Esquire

Enbry Ri ddl e Aeronautical University
600 South Clyde Moirris Boul evard
Dayt ona Beach, Florida 32114

Bill Reeves, Esquire

H Richard Bi sbee, P. A

1882 Capital Circle Northeast, Suite 206
Tal | ahassee, Florida 32309

Thomas J. Leek, Esquire

Cobb & Col e

Post O fice Box 2491

Dayt ona Beach, Florida 32115-2491

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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